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MOTION

Pursuant to Rule 56 of the Montana Rules of Civil Procedure, Plaintiffs respectfully
move the Court for an order granting partial summary judgment on Defendants’ Sixth
Affirmative Defense. This motion is supported by the record in this case, and the following

supporting Memorandum. A proposed Order accompanies the motion.

MEMORANDUM

L INTRODUCTION

This is a mandatory reporting case. Montana law requires that members of the clergy report
known or suspected child abuse. If they fail to report or prevent others from reporting, they are
civilly liable for harm.

It is undisputed that Defendants’ clergy members’ received verbal and written notification
that a church member had sexually abused children.? It is also undisputed that Defendants did not
report the abuse.’ Defendants claim an exception excuses their failure to report, but neither the
facts nor the law support their claimed exception. Plaintiffs move for partial summary judgment
on Defendants’ Sixth Affirmative Defense asserting the claimed exception.

II. SUMMARY OF UNDISPUTED MATERIAL FACTS

Defendants Watchtower Bible & Tract Society of New York (“WTNY”), Christian
Congregation of Jehovah’s Witnesses (“CCJW”), and Thompson Falls Congregation of Jehovah’s

Witnesses (“Thompson Falls”) are organizations that make up the Jehovah’s Witness religion.*

1 Defendants admit that all Jehovah Witness elders are clergy for purposes of Montana law. See Chappel
Deposition at 61 (Ex. C).

2 See Written Notice of Abuse from Holly McGowan (Ex. A); Notification of Disfellowship for Child Sex Abuse
(Ex. B); Documentation that Notice Received (Ex. I); Letter to CCJW 3-21-2004 {Ex. H); Chappel at 51 (Ex. C).

3 See Chappel at 51-52 (Ex. C); Letter to CCJW 3-21-2004 (Ex. H).

4 Defendants take inconsistent positions on the role of the Defendant organizations within the Jehovah'’s
Witness religion. For example, their corporate representative wrote in an affidavit submitted to this Court that
the department where he works operates separately from Defendants. See Chappel Affidavit at T16 (Exhibit



This case involves two occasions when Defendants were notified that children had been sexually
abused: 1998 and 2004. Defendants deny that they were notified in 1998, but admit they received
verbal and written notice in 2004 that multiple children were being sexually abused.’

In 2004, Plaintiff Holly McGowan, a Jehovah’s Witness, provided verbal and written
notice that she was abused by her step-father, a fellow Jehovah’s Witness.5 Peter McGowan, her
brother, reported the abuse as well.” The reports were initially made to clergy member elders at
Thompson Falls.? The Thompson Falls elders then disclosed the reports to multiple clergy elders
at the Jehovah’s Witnesses headquarters in New York, which is operated by WINY and CCJW.?
After being notified of the abuse, Defendants failed to keep the report confidential.’® Instead,
Defendants notified the abuser.!!

Defendants admit they did not report the abuse to any authorities in Montana after learning
of it in 2004, but instead assert the “Limited Exception™ affirmative defense. !> In asserting the
affirmative defense, Defendants are claiming, “yes, we failed to report as required by the statute,

but we are excused from reporting because of §41-3-201(6)(c).”'3

E); Chappel at 58. But, he acknowledges that Defendants provide him with offices, housing, and stipends.
Chappel at 58-59. Finally, he confessed that “I'm not sure that I was correct in that statement,” that he said
“two different things under oath,” and that he doesn’t “know the answer” to what he swore to under oath. Id.
at 60. However, for purposes of determining whether the “Limited Exception” affirmative defense applies, the
Court need not adjudicate those facts. And, Defendants should not further confuse the issue in their response.
5 See Written Notice of Abuse from Holly McGowan (Ex. A); Notification of Disfellowship for Child Sex Abuse
(Ex. B); Documentation that Notice Received (Ex. I); Letter to CCJW 3-21-2004 (Ex. H); See Chappe! at 51 (Ex.
C).

5 See Written Notice of Abuse from Holly McGowan (Ex. A).

7 See Notification of Disfellowship for Child Sex Abuse (Ex. B); Documentation that Notice Received (Ex. I);
Letter to CCJW 3-21-2004 (Ex. H).

8 Written Notice of Abuse from Holly McGowan (Ex. A); Documentation that Notice Received (Ex. I).

9 See Notification of Disfellowship for Child Sex Abuse (Ex. B}; Documentation that Notice Received (Ex.I); CCJW
Letter 4-12-2004 (Ex. F); CCJW Letter 8-25-2005 (Ex. G); Letter to CCJW 3-21-2004 (Ex. H).

10 Chappel at 135 (Ex. C).

11 Chappel at 133 {Ex C).

12 Chappel at 51-52 (Ex. C); Letter to CCJW 3-21-2004 (Ex. H).

13 In asserting the “Limited Exception” affirmative defense, Defendants have contended and judicially admitted
that the individuals that received the notice of abuse are “clergy.” This is a required element of the affirmative
defense that Plaintiffs do not oppose and is not at issue.




As such, this motion only focuses on the 2004 notice of abuse and the “Limited Exception”
affirmative defense. Because Defendants deny they received notice in 1998, they cannot offer
proof that the “Limited Exception” should apply to the 1998 report. Therefore, Defendants’
burden is to establish each element of the “Limited Exception” as it relates to the 2004 events.
Significantly, Plaintiff Alexis Nunez was abused after Defendants received notice of child sex
abuse in 2004.14

III. APPLICABLE LAW

A. Montana’s Mandatory Reporting Statute

When clergy “know or have reasonable cause to suspect” that a child is abused, “they shall
report the matter promptly to the department of public health and human services.” Mont. Code
Annot. §41-3-201. “Any person, official, or institution required by law to report known or
suspected child abuse or neglect who fails to do so or who prevents another person from reasonably
doing so is civilly liable for the damages proximately caused by such failure or prevention.” Mont.
Cede Annot. §41-3-207.

B. Limited Exception When Clergy are Required to Keep Certain Communications
Confidential (The "Limited Exception” Affirmative Defense)

Defendants claim an exception to the mandatory reporting requirements and assert the
exception as an affirmative defense. See Defendants’ Answer at {[73 (“Sixth Affirmative
Defense”). The claimed exception states that a member of the clergy “is not required to make a
report under this section if the communication is required to be confidential by canon law, church
doctrine, or established church practice.” Mont. Code Annot. §41-3-201(6)(c). This affirmative
defense contains a number of elements that Defendants must prove about the communication. Two

key elements that Defendants must prove are as follows:

14 Alexis Nunez Deposition at 72-76 (Ex. ]).



(D the communication must be confidential; and
(2) the church must require that the communication is kept confidential.

These two elements are referred to in this motion as: (1) confidentiality and (2) requirement of
confidentiality.

Defendants’ “Limited Exception” Affirmative Defense fails as a matter of law for two
reasons. First, Defendants did not keep the report confidential. Second, there is no requirement
that such reports are to be kept confidential.

C. Summary Judgment Standard

“The party moving for summary judgment bears the initial burden of establishing the
absence of any genuine issue of material fact and entitlement to judgment as a matter of law."
Semenza v. Kniss, 2008 MT 238, 18, 344 Mont. 427, 189 P.3d 1188. If met, "the burden shifts
to the non-moving party" to avoid summary judgment by "establish[ing] with substantial evidence,
as opposed to mere denial, speculation, or conclusory assertions, that a genuine issue of material
fact does exist or that the moving party is not entitled to prevail under the applicable law." Id. A
Plaintiff may move for summary judgment on an affirmative defense. Ballas v. Missoula City Bd.
of Adjustmment, 2006 Mont. Dist. LEXIS 824, *16 (striking affirmative defenses at summary
judgment stage when undisputed facts did not support elements of defense); Capital One, NA v.
Guthrie, 2017 MT 75,21, 387 Mont. 147, 152,392 P.3d 158, 163 (affirming denial of affirmative
defense at summary judgment stage when party failed to provide evidentiary support for his
affirmative defense).

Each of the Defendants asserts the “Limited Exception” to Montana’s mandatory reporting
statute as an affirmative defense. See Defendants’ Answer at 73 (“Sixth Affirmative Defense™).

As an affirmative defense, Defendants have the burden of proving every element of the defense.



Plaintiffs move for summary judgment because, as a matter of law, Defendants cannot establish
these two required elements:

(1) confidentiality; and
(2) requirement of confidentiality.

IV. SUMMARY JUDGMENT SHOULD BE GRANTED AS TO DEFENDANTS’
SIXTH AFFIRMATIVE DEFENSE

A The “Communications” are Reports of Abuse from Victims

The “Limited Exception™ affirmative defense requires the analysis of a “communication”
to determine whether it is: (1) confidential; and (2) required to be kept confidential. The
“communication” at issue is the verbal and written notice of child sex abuse provicied by Plaintiff
Holly McGowan and her brother, Peter McGowan.

After Defendants received notice of the abuse, they failed to keep the information
confidential, instead notifying the abuser that the reports were received. After the abuser was
notified, he confessed to some of the child sex abuse allegations. However, Defendants knew of
the abuse even before his confession. Indeed, Defendants concluded on the disputed allegations
that “the testimony of the children is more reliable.”'* Defendants may attempt to manufacture an
affirmative defense with the confession as the “communication” to be analyzed. This would be
improper because Defendants received notice of the abuse before the confession, and Defendants
obtained the partial confession by confronting the abuser with the accusations.

B. Defendants Do Not Treat Victim Reports of Sexual Abuse as “Confidential”

Defendants did not keep the notifications of child abuse confidential in this case. To the

contrary, they followed a procedure that requires them to reveal the information to others. When

15 See Letter to CCJW 3-21-2004 (Ex. H); Notification of Disfellowship for Child Sex Abuse (Ex. B).



children report that they are being sexually abused to Defendants, the Defendants’ procedure is to
notify the abuser—exactly the procedure they followed in this case.!

Defendants will argue that they keep reports of child abuse “confidential” because they do
not report the abuse to law enforcement. But, lDefcndants ignore that they notify others about the
abuse, including the abuser. In essence, Defendants claim they satisfy the “confidential”
requirement by keeping the information confidential from some people, while ignoring that they
share the information with other people.” Such an argument is absurd and stretches the definition
of “confidential” beyond logic.'® If Defendants’ argument was accepted by this court, their failure
to report child abuse to the proper authorities would also be their excuse for failing to report child
abuse to the proper authorities. In essence, Defendants would argue, “we didn’t notify law
enforcement, so that means we kept it confidential (from law enforcement), so we didn’t violate
the statute, but ignore that we did shared the information with others, including the child sex
abuser.” The contradictions are obvious. And, as evidenced by this case, the implications are
dangerous.

When clergy members within the Defendants’ organizations receive reports from children

that they are being sexually abused, Defendants notify the abuser, but refuse to notify law

enforcement. Defendants claim this to be a policy of keeping the information provided by the

16 Chappel at 133 (Ex. C).
17 Defendant’s illogical “confidentiality” argument stated in following testimony:

Q. [Is it your position that that -- that they kept the accusations confidential even though they told Max
about them?

A, Yes.

Chappel at 135-136 (Ex. C).
18 The absurdity of the argument is acknowledged in the following testimony:

Q. If you hired me as your lawyer and you said, "Hey, I need you to take some legal matters against
somebody for me, keep it confidential,” and then I called the person you wanted to look at taking legal
action against and I told them everything you said, would you agree that [ haven't kept what you told
me confidential?

A. Yes.

Chappel at 150.



children “confidential.”'® Plaintiffs, on the other hand, correctly point out that their report of abuse
has not been kept “confidential” by the elders or the church. As such, the confidentiality
requirement of Defendants’ affirmative defense cannot be satisfied. For this reason alone, the
affirmative defense fails as a matter of law.

C. No Requirement of Confidentiality

There is a second, related reason why the affirmative defense fails. No canon law, church
doctrine, or established church practice within the Jehovah’s Witnesses required that the
communication made by Holly McGowan be kept confidential. This is an element of the
affirmative defense that is factually absent and beyond dispute.

Defendants admit there is no requirement against elders reporting the abuse if they so
chose.?’ Instead, Defendants incorrectly claim a policy of “confidentiality”—keeping the report
confidential from law enforcement, while sharing it with others. As discussed above, their
definition of confidential is wrong. But, additionally, their policy has no “requirement” element.

Not only was there no requirement that the 2004 child sex abuse notifications be kept
confidential, it was church policy to share the information with the child molester.?! Indeed, this
is exactly what Defendants did—they notified the very person that was reported for child sex abuse.
Defendants notified the abuser in accordance with their policies. As a matter of law, Defendants
cannot claim a requirement of confidentiality, while having a policy of not keeping the information
confidential. The lack of evidence to prove this element is another independent reason why the

affirmative defense fails as a matter of law,

19 Q. Is it your position that that -- that they kept the accusations confidential even though they told Max
about them?
A. Yes.
Chappel at 135-136 (Ex. C).
20 Chappel at 140 (Ex. C); Herberger Deposition at 18 (Exhibit D).
21 Chappel at 133 (Ex. C).



D. “Limited Exception” Affirmative Defense Not Applicable to These Facts

The “Limited Exception” affirmative defense appears intended for circumstances when a
church member mentions something during a confession with his minister. Plaintiffs in this case
confessed to nothing because they did nothing wrong.?? To the contrary, they notified a clergy
member about the crime of child sex abuse. It is important to reiterate that the report(s) of sexual
abuse in this case came directly from a victim of sexual abuse. Tt was not the result of a
wrongdoer’s confession who was seeking spiritual guidance or forgiveness under the expectation
or promise of total confidentiality. Thus, the public policy concerns that underlay the clergy-
penitent privilege—and by extension the “Limited Exception”—do not apply to this case. See
Trammel v. United States, 445 U.S. 40, 51 (1980). (“The clergy-penitent privilege ‘recognizes the
human need to disclose to a spiritual counselor, in total and absolute confidence, what are believed
to be flawed acts or thoughts and to receive [spiritual] consolation and guidance in return.’”) The
victims in this case did nothing wrong. They had nothing to confess. But because their mother
doubted their allegations, they went to the only people the Jehovah’s Witnesses taught them were
allowed to handle such serious criminal allegations—the local elders.

Nevertheless, Defendants contend that even reports made by vicfims are privileged and
confidential. Defendants intentionally conflate a victim’s cry for help with a sinner’s confession,
so they may try and cloak all reports of wrongdoing in secrecy, or what Defendants call
“confidentiality.” As evidenced by this case, such a position undermines the entire purposes of
the mandatory reporting statute. Indeed, Jehovah’s Witnesses’ policy of non-reporting protects
pedophiles and puts children at further risk of abuse. The only purpose for Defendants’

unwavering commitment to secrecy is to protect the organization—not children. As one court

2z Herberger at 54 (Exhibit D).



wisely stated, “[t]here is no public policy reason to shield from the reporting requirement
communications with a vic#im of child abuse. The identity of the child, as well as the child’s well-
being, are intended to be protected from the ramifications of public revelations by the procedures
that are part of the law enforcement process.” Stéte v. Laurel Del. Congregation of Jehovah's
Witnesses, No. N14C-05-122 MM]J, 2016 Del. Super. LEXIS 49, at *10-11 (Super. Ct. 2016)
(emphasis in original).

IV. CONCLUSION

Defendants have a policy of how they handle reports of child sex abuse in Montana—they
notify headquarters and they notify the child abuser. Yet, for their affirmative defense, they must
prove they are required to keep the information confidential. Because they have a policy of
notifying the abuser and because they did notify the abuser, their affirmative defense fails, and
partial summary judgment should be granted as to Defendants’ Sixth Affirmative Defense.

RESPECTFULLY SUBMITTED this 14™ day of May, 2018.

Attorneys for Plaintiffs:

MNUSS

D. Neil Smith
GALLIK, BREMER & MOLLOY, P.C. NIX, PATTERSON &ROACH, LLP 777
E. Main St., Suite 203 1845 Woodall Rodgers Fwy., Suite 1050
Bozeman, MT 59771-0070 Dallas, Texas 75201
Ph:: (406) 404-1728 Ph: (972) 831-1188
Fax: (406) 404-1730 Fax: (972) 444-0716
jim @ galliklaawfirm.com dneilsmith@me.com

RossL@nixlaw.com
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I hereby certify that a true and correct copy of the foregoing instrument has been served
upon all attorneys of record via Email on this the 14" day of May, 2018.

Kathleen L. DeSoto

Tessa A. Keller

Garlington, Lohn & Robinson, PLLP
PO Box 7909

Missoula MT 59807-7909
523-2500

kldesoto @ garlington.com

takeller @ garlington.com

Joel M. Taylor
Associate General Counsel

Watchtower Bible and Tract Society of New York, Inc.

100 Watchtower Derive
Patterson NY 12563
845-306-1000
jmtaylor@ijw.org

Maximo Reyes
PO Box 566
Plains MT 59859-0566

Email

Email

First class mail postage prepaid

IR

Corrie Larson
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Exhibit A

Written Notice of Abuse from Holly McGowan




Holly J Benavides
631 N. Colfax

West Point, Ne 68788
402-719-5830

3h9/04

Tothe body of elders of the Thompson Falls congregation,

As you are awave, | have recently disclosed informetion regarding the sexuai
gbuse received from my stepfather Max, while under his and my mother's guardianship.
This is my written testimony of some of the incidents.

Within weeks after their marriage in September of 1994, I would sometimes wake
up to Max touching, fondling, and kissing me insppropriately, namely, tho genitalin and
brenst regions. Being as 1 was too embarmassed to tell anyone, this enly continued on until
1 was fifieen. Throughout that time, however, the touching and kissing had progressed to
much more brazen acts, I belicve it was the summer of 1995, we had taken a trip to
Calgary, Canada for the District Convestion. When we arrived at our friend's house, 1
had gone downstairs to take a nap on the air bed that was provided. Not long after 1 had
fallen asleep, 1 was awakened by Max inserting his fingers to me, and then trying to force
intercourse on me I was able to squirm away and go upstairs. This instance however
began a new threshold, as ke became much more bold in his sctions. From that time on
he weuld not hesitate to try to Force intercourse or oral sex on me. This would occur just
gbout any time we at the house alone, and sometimes oven with others eround. About
every evening Max would lic down fio a nap, Ho would then call for me and sometimes
Peter to come and cuddle with him, No matter bow miuch we fought i, my mother would
send us in there saying that we needed to show Max thal wa loved him and make him feel
accepted. Many times extensive fights would break out over such matters and we would
be reprimanded for being disrespectful and insensitive until we would give in snd go
cuddle with him. During this time, I wes unawars that Max was fondling Peter as well,
but he would me even-with peter lying right next to him,

Other times Max would say he needed to ran some errands in town and would ask
that T go with him. While in the car, would again fondle me, sometimes pulling over and
trying to undo my pants, place my tand on his pasts, and force me to perforin ora! sex.,
Many times 1 would get out of the car and move to the back seat. He would show disgust
swearing in Spanish fo me and then apclogize for what he had done. However he never
hesitated from doing it again,

Many times T had try to tell my mother of what was hsppening, but she was 5o
quick to defend him when we would try to discuss other things that were bothering us, 1

TF0GO001
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Exhibit B

Notification of
Disfellowship for Child Sex Abuse



NOTIFICATION OF DISFELLOWSHIPPING OR DISASSOCIATION

(Please type or print neatly in ink.)

Individual®
s Nava-flages  Maxika
5

First Middle {Jr, Sr, I1, 11, etc.)
5:./‘5'.'_1/9' opr A ) Jeow FOR OFFICE USE ONLY

Date of birth ~_Date qf' announcement of
disfellowshipping or disasscciation

HILSE Thompsen Flls  Thmpson fotis o

Congregation name City

State
Check if applicable: [J Elder []Ministerial servant [J Regular pioneer (If so, include S-202 with this form.) [ Special pioneer

[ Listed with the branch office as the. person to receive literature and /or magazine shipments for the
congregation. (If so, immediately submit an $-36 and/or M-206 form, showing a new name and address.)

1. [0 DISFELLOWSHIPPING. Specify offense(s) -
for which disfellowshipped (Sée ks 92-5.); Por. e a

At an

int, did the wrongdoer confess to the committee?

If not, what evidence substantiated the wrongdoing?

0 DISASSOCIATION. Specify by what action(s) the person
disassociated himself (such as resignation, non-neutral activity,
failure to abstain from blood, or joining another religion):

Did the individual submit a signed letter of resignation? If not, what evidence substantiated the disassociation?

2. Give a detailed sunmmation of the case, explaining exactly what took place. (Use additional sheet only if more space is needed.) For a
disfellowshipping, include the reasons why you judged the person to be unrepentant. For a disassociation, include what led 1o
the person’s decision, how he responded to efforts to.assist him, and what convinced you that his position was adaman

ONMe- oF The Uickms Came Forward T inFormed o eldery OFL‘,"‘;'H,
Sexwal echuse— o F Himself From,the age oF 3Jrs. 7 [ yrsod-
The cbuser Was His StpRetior, He 0dSe related FHhat His Sister
)7(&.&{ :)’LFO/‘WLtéj f)f/m ()'}'n S.:m;zif’ ‘S.Q_XZLLK C‘Lék.‘&(’_ Fpm /0 8‘/\5 N
C(_b;mL ajx_ OF/‘{ fé’a‘f‘){. Nrolated o SlaHern o F ongoag SeXw
wh i Started s herHy @ el AR STy

(4]
abuse

The Juchcial Commiltts ol CFrecl The Tistiont oF The TWe
Ji €S a Pre Coreclable , e F'e.zzf‘ M& XM d rle s Wﬂf?}%‘pﬁcmj Based oy
Fhe Serivaghess of Zhe Sn, His wn wiflmgmess To Confuss, and thet 7+ S Carmied

. o ¢ . ~ 5 lvr

The refutition The Cony. He A ecd TO DE /1o
3. Did the individua] appeal your decision? __________ (If 50, follow the instructions on the reverse side regarding appeals.)

4. If individual was previously disfellowshipped or disassociated show: Date of previous action
Person’s full name at that time Date of previous reinstatement ___
Congregation that took the action
. Name of congregation City State
5. Eac mber of the appointed committee shoutd sign this form and any additional sheets. (Type nan"le s low eac?w
_ | Y J2u Muboeger iSen [C0
CHARMAN: @Jeven () /.50 Don Heckorger K'E e e
g FOR OFFICE YSE OMLY *
Reinstated . f
0 Deceased Date: i/ i /{ 090&4— _ﬂm«d Ld 2
(Month, Day, Year) (Signature of secretary)
STME 1) CAREFULLY READ INSTRUCTIONS ON REVERSE SIDE TI;I"(L']igtgc iSn'OU.S.A.




Exhibit C

Chappel Deposition
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Douglas Chappel
April 24, 2018

Page 51

Q. We're going to talk about Watchtower New York
and CCJW as it relates to the facts of the case, so I
want to understand what you and I are on -- are
familiar with, make sure we're on the same page.

Are you aware that it is undisputed that Max
Reyes sexually abused children?

A, Updisputed. So in other words, am I aware
that he confessed to abusing children.

Q. Yes, Sif. '

A. Yes, I'm aware of that.

Q. Are you aware that it's undisputed that elders
within the Jehovah Witness organization knew Max Reyes
admitted to abusing children?

MR. TAYLOR: Object to the form of the
question.

A. Would you like to reword it?

BY MR. SMITH:

Q. No.

A. So what did you ask again?

©. Do you know that it's undisputed that the guy
confessed to abusing kids?

A. Yes, I've already said that.

Q. Okay. Are you aware that it's undisputed that
no one —— none of the Jehovah's Witnesses reported Max

Reyes to law enforcement?

Paszkiewicz Court Reporting
(618) 307-9320 / Toll-Free (855) 595-3577
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Douglas Chappel
April 24, 2018

Page 52

A. I'm aware that the elders did not report it,
that is correct.

Q. And are you aware that the elders did nothing
to prevent him from abusing other kids?

MR. TAYLOR: Objection.

A. Yeah, I don't know anything about that.
BY MR. SMITH:

Q. What are you aware of them doing to prevent
other children from being abused by him?

A. The elders, when they became aware of it, knew
that they needed to call the legal department because
they needed to learn what they needed to do once they
learned as far as reporting it. So my understanding is
that they were told what the law was here, and they
followed it.

Q. So what did the elders do to prevent him from
abusing other children?

A, They met with him judiciously, and the
decision was to disfellowship.

Q. And was the decision to disfellowship him, was
that done to protect -- to prevent him from abusing
other children?

A. He was no longer a member of the congregation
at that point, and it was a warning for all of

Jehovah's Witnesses, yes, that he -- he was not someone

Paszkiewicz Court Reporting
(618) 307-9320 / Toll-Free (855) 595-3577
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Douglas Chappel
April 24, 2018

Page 58
501 (c) (3) not for profit -- profit with religious
purposes?

A, (Reviewing document.) I don't know. I -- I
know that it's -~ it's used for religious purposes,
yes.

Q0. All right. Let's look over at Paragraph 15
and 16.

A. (Reviewing document.)

0. Now I'm looking at Paragraph 16, and it says,
"On the contrary.” Do you see that?

A, (Reviewing document.) Um-huh.

Q. That sentence?

a. (Reviewing document.) Yes.

Q. It says, (As Read): "The U.S. Branch Committee
and the Service Department operate separately from
Watchtower and CCJW, although they have from time to
time collaborated witﬂ Watchtower and CCJW to provide
various services."

A, (Reviewing document.) Yes.

Q. Now, did we discuss earlier that CCJW gives
you a stipend? |

Yes, we did.

A
Q. And CCJW provides you housing?
A, Yes, we did.

Q.

CCJIW provides you with an office.

Paszkiewicz Court Reporting
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A. Apparently.

Q. You think it's accurate to say that the
service department that you're in operates separately
from CCIJW in light of the fact that they pay you, give
you housing, and give you an office?

A. Well, I don't know how -- I know that this
statement is true, that we're not a division,
subsidiary or sister corporation of either of those two
corporations, so where the money is from, I guess I --
I misspoke.

Q. Okay. So, then, this sentence right here, did
you misspoke -- or misspeak when you signed saying that
that's a true statement? 1Is that --

A. No --

Q. That's not —-

A. -- this is a true statement.

Q. I'm not talking about the first sentence, I'm
talking about the second sentence that says (As Read):
"the Service Department operates separately from
Watchtower and CCJW."

A, (Reviewing document.) Well, that's correct,
because as I mentioned to you earlier, we do use CCJW
Corporation, we use that for communicating with
congregations.

Q. And for paying you, correct?

Paszkiewicz Court Reporting
(618) 307-9320 / Toll-Free (855) 595-3577




@D ~1 [e)} w [y w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Douglas Chappel
April 24, 2018

Page 60

A. I don't know where the pay comes from.

Q. .Now, did you tell me earlier it came from
CCIW?

A. (Reviewing document.) Yeah, but I'm locking
at this now, and that -- I'm not sure that I was
correct in that statement.

Q. Well, sir, you've got two different things
under oath so far.

A. Yeah. I don't like that position, I can
assure you. I don't know where the money comes from
for my stipend.

Q. So you can't say as you've sworn to in
Paragraph 16 that the service department operates
separately from CCJW, can you?

A. I don't know the answer.

Q. Because you don't know where the money comes

from.

A. I do not.

Q. And you don't know if they're separate or not,
do you?

A, I do not know where the money comes from.

Q. Okay.

A. Which corporation.

Q. All right. Let's talk about who are clergy
members within the Jehovah Witness -- within the

Paszkiewicz Court Reporting
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Jehovah's Witnesses. Are elders clergy?

A. We do not refer to ourselves as clergy. So
what do you understand "clergy" to be?

Q. Well, T understand that you and your lawyers
are refusing to turn over documents because you claim
that elders are clergy. That's what I understand. So
I'm asking you, sir, are elders clergy members?

A. Okay. So in that context you're talking about
clergy -- What's the term that the loss uses?

Q. I don't know, sir. I'm simply asking you —-

A. Clergy --

Q. -- are they clergy or not?

A, -- client privilege I think is how it —- it
goes. So for the -- for the law, we do, yes, we —-- we

do view ocurselves as having that privilege.

Q. So for purposes of Montana law, the Jehowvah
witnesses take the position that elders are clergy
members.

&A. Yes. For law, because we can't dictate how
they're going to use terminology, so, yes.

Q. Well, let's look at what the law says about
clergy. Are elders —-- Do elders have to be approved?

A. Elders have to meet the qualifications, as I
mentioned earlier this morning, in 1 Timothy 3 and in

Titus 1.
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A. -- might be, but I don't understand.
BY MR. SMITH:

Q. Did the elders go to Max about the accusations
levied against him?

A. They must have because he confessed them to
them.

Q. And that's what church policy says to do when
accusations are made, correct?

A. At some point, yes.

Q. So when Holly made an accusation against Max,
the elders did not keep her accusation confidential,
did they?

A. What year was this?

Q. What —-- What does i1t matter?

A. Well, I'm just trying to get the context.

Q. Are there different rules for different years?
A. I -— I don't know. I just want to know.

0. Well, we're talking about --

A, 'Cuz that's --

Q. -- the 2003, 2004 period --

A, 'Cuz if she --

Q. =-- as it's cutlined --

A. —- came forward and she made an accusation to

the elders, that's what you said in 20047 Was that it?

Q. Sir, I don't want to try to tell you what --

Paszkiewicz Court Reporting
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Did you look over them?
Yeah.

Do you have them in front of you?

O P O

Yes.
Q. All right. I'm going to ask you about what
you know to have happened based upon these documents.
Am I correct that Peter and Holly made
accusations about Max Reyes to elders?
A. Yes.
Q. Do you agree with me that the elders did not
keep those accusations confidential?
A. No. As far as I know they did.
Q. Did they go tell Max about the accusations?
A. It was about him, and, so, I suppose they did
in order to find out what he had to say. Either deny
or agree, right? Yes.
Q. So --
MR. TAYLOR: Can we take a break here?
MR. SMITH: Let me -- Let me wrap this up real
fast, and —-
MR. TAYLOR: Okay.
MR. SMITH: -- give me two minutes.
BY MR. SMITH:
Q. Is it your position that that -- that they

kept the accusations confidential even though they told
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Max about them?
A, Yes.
Q. Okay. Do you need to see your lawyer nodding
his head to answer the questions?
A. No. Why?
Q. Okay. We can take a break.
THE VIDEOGRAPHER: We are going off the record
at 2:14 p.m.
(Recess taken from 2:14 p.m. to 2:23 p.m.)
THE VIDECGRAPHER: We are back on the record.
It is 2:24 p.m.
BY MR. SMITH:
Q0. Let me go back and wrap up a few loose ends.
Am I right that all elders are ordained
ministers?
A. Yes.
Q. Let me hand ycu a couple of financial
documents.
EXHIBIT:
(Deposition Exhibit 41 marked for
identification.)
BY MR. SMITH:
Q. Take a look at Exhibit No. 41.
MR. SMITH: Uh-oh, make sure that that's,

yeah, one page. Give that to Joel. (Handing
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don't have to report this. 1Is that fair?

A, Yes.

Q. Walking through those steps, if the legal
department says you're in a location where we don't
believe you are required to report this, if that
happens, is it permissible for the elder to report it?

-A. He would then make that decision on his own if
he went on ahead and reported it, and Romans 14:12 says
that each of us will render an account for himself to
God.

Q. So it's up to him.

A. It's his responsibility; He has to answer to
Jehovah God for his actions --

Q. All right.

A. -- and his decisionmaking on that.

Q. Now, if it's a —- if the legal department
says, "We don't believe you're required to report
this,™ and the elder looks at the circumstances and
says, "I think I'm going to report this," and he calls
law enforcement, does he get into any trouble with the
Jehovah Witnesses —- his fellow members or the
organizations?

A. No.

Q. Nobody says, "Hey, we've got a policy, and you

broke the policy."

, Paszkiewicz Court Reporting
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They keep things confidential in that setting. This
setting is totally different.

Q. But at least in my setting you would agree
that's not keeping something confidential.

A. Correct.

Q. If you hired me as your lawyer and you said,
"Hey, I need you to take some legal matters against
somebody for me, keep it confidential," and then I
called the person you wanted to look at taking legal
action against and I told them everything you said,
would you agree that I haven't kept what you told me
confidential?.

A. Yes.

Q. Okay. Going through our example, right now we
just have the one gifl that's seeking help because
stepfather is abusing her, it's worked its way to the
service department, the next step is to have the elders
reach out to the accused child molester. What happens
if he says, "I didn't do this."

A. Then it's one witness and we can't take
congregation action, we can't form a committee.

Q. What if the mother says, "My daughter's crazy,
she's making this up."

A. We still can't take congregation action. We

can still shepherd the family, we can still work with

Paszkiewicz Court Reporting
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A. ~-- one more time, please.

Q. You told the legal department that this report
is coming from the actual victims of the abuse,
correct?

A. Yes.

Q. This wasn't a case where Max came to the
elders and said, "I need to confess."

A. It was not.

Q. Okay. And even under those facts, they still
advised that you did not have to call the authorities.

A. That's correct.

Q. Okay. They didn't say that you could not call
the authorities, did they?

A. They did not.

0. Okay. 8o you still could have -- After that
phone cail you could have personally called the -- the
-—- the authorities; is that rithﬁ

A. I could have.

Ckay.
Yes.

It would have been up to you?

- G- - I &

Well, it would be up to -- Yes,.
Q. Okay. And throughout the following
investigation and judicial committee, Thompson Falls

was corresponding with Christian Congregation of
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Q. Okay. Does Thompson Falls deduct the
contributions they take in from any sort of disclosure
or taxes that you're aware of?

A. Not -- I -- No, no.

Q. Does Thompson Falls report the fact that it
takes in contributions to any authority of tax or
anything like that that you're aware of?

A. Not that I'm aware of.

Q.  Okay. You would agree with me that when Holly
and Peter came to-you in 2004 to report that they had
been sexually abused, they had done nothing wrong,
correct?

A. Correct.

Q. They weren't at fault for -- for being abused,
were they?

A. No.

Q. They weren't seeking to confess that they had
abused énybody, were they?

A. No.

Q. Okay. And they weren't seeking spiritual
counsel related to their abuse, were they?

A. They approached us in a -- in a spiritual
setting, T would say, as elders of the congregation.

Q. Simply because you're elders?

A. Because, yeah, we're the spiritual shepherds

Paszkiewicz Court Reporting
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United States. The Order is an unincorporated Scriptural order whose members serve under
vows of poverty and obedience.

10.  CCJW supports the faith of Jehovah’s Witnesses by entering into contracts to rent
facilitics for Jehovah's Witnesses to hold conventions and by providing services to facilitate
communications between the Service Department at the branch offices of Jehovah's Wilnesses
and congregations of Jehovah’s Witnesses throughout the United States Branch Territory.

11.  The “Goveming Body” of Jehovah's Witnesses directs the faith of Jehovah's
Witnesses whose membership exceeds 8,000,000 worldwide. The Governing Body is an
ecclesiastical body with offices in Warwick, New York. The Governing Body is unincorporated.

12. None of the officers or dircctors of Watchtower or of CCIW is a member of the
ecclesiastical Governing Body. Thus, neither Watchtower nor CCJW is the organizational head
of the entity Plaintiffs describe as “Jchovah's Witnesses” Church,” -

13.  Throughout the world, spiritual and organizational assistance is provided to
Jehovah's Witnesses by some 90 branches (akin to regional/national offices). The United States
branch is one of them. Each branch is headed by a committee.

14, The United States Branch Committce (hereinafter “U.S. Branch Committee™)
provides spiritual and organizational assistance to over 13,000 congregations of Jehovah's
Witnesscs in the United States and a few surrounding islands (the “U.S. branch territory™). The
U. 8. Branch Committee is unincorporated. About 4,000 members of the Order support the
activitics of the U.S. Branch Committee, which operates out of the U.S. branch offices located in
New York,

15, 1 serve in the Service Department at the U.S. branch. The Service Department
provides Scriptural guidance and spiritual assistance to elders who serve in congregations of
Jehovah's Witnesses in the U.S. branch territory.

16.  Neither the U.S. Branch Committee nor the Service Department is a division,
subsidiary, or sister corporation of Watchtower or of CCIW. On the contrary, the U.S, Branch

Committce and the Service Department operate separately from Watchtower and CCJW,

Declaration of D. Chappel in Support of Defendants’ Motion for Protective Order 2



although they have from time to time collaborated with Watchtower and/or CCJW to provide
various services.

17.  For example, from the 1970°s through February 2001 Watchtower authorized the
Service Department to communicate with congregations of Jehovah’s Witnesscs on its letterhead
regarding malters related to the operation and spiritual oversight of congregations, including
matters relative to sin and repentance.  Beginning March 16, 2001, the Service Department
ccased communicating through Watchiower in this capacity. At that time, CCIJW began
providing services to facilitate communications between the Service Department and

congregations.
THE FAITH OF JEHOVAH'S WITNESSES

18.  Asan elder in the faith of Jehovah’s Wilnesses since 1984, 1 am familiar with the
Scriptural beliefs and practices of Jehovah’s Witnesses and with the Scriptural precedent for
those beliefs and practices.

19. T have served in the U.S. branch since 1975, and 1 have worked in the Service
Department since 1980. My assigninent involves providing spiritual guidance and assistance to
elders in congregations of Jehovah's Witnesses in the United States,

20.  The basic beliefs of the faith of Jehovah's Witnesses explain why confession of
sin is so essential lo one’s eternal salvation. (James 5:14-16, 19: Proverbs 28:13; 1 John 1:9;
Ezra 10:11; Numbers 5:7; Joshua 7:19) And understanding that fundamental principle explains
why the Bible (and Jehovah's Witnesses) places great value on confidentiality.

Organization of Congregations

21.  Congregations of Jehoval's Witnesses are composed ol individuals and families
who gather together to worship in buildings called “Kingdom Halls.™ Congregations in the
United States are usually named after the city or town where they hold meetings, and typically

have between 75 and 125 members.

Declaration of D. Chappel in Support of Detendants™ Motion for Protective Order 3
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Christian Congregation ~{.__
of Jehovah’s Witnesses™

21821] Raoute 22, Patterson, NY 12563-2237 Phone! (543) Ma-1100
SDJ:SSM April 12, 2004

BODY OF ELDERS

THOMPSON FALLS CONGREGATION OF
JEHOVAH'S WITNESSES, THOMPSON FALLS, MT
C/0 KENNETH RIECH

PO BOX 562

PLAINS MT 59859-0562

Dear Brothers:

Enclosed please find the §-77 fonns you submitted to report the disfellowshipping of
Maximo Nava-Reyes. We express our thanks to the judicial committee for bandling matters of
this sort in behalf of the congrégation. Please have the judicial commiftee sign both forms, and
type or print their names undemeath the signatures, then return them in a special blue envelope.

In addition, the judicial committee should also compose = brief letter that answers each of
the following questions: How long ago did he commit the sin? What was his age at the time?
‘What was the age of his victim(s)? Was it a one-time occumrence or a practice? Ifit wasa
practice, to whit extent? How is he viewed in the community and by the authoritiss? Has he
lived down any notoriety in the community? Are members of the congregation aware of what
took place? How do they and/or his victim(s) view him?

Thank you for providing this supplemental report and for signing the forms. When
returning the forms, please mark the outside of the envelope with the date and desk symbols of
this letter. We use this occasion to assure you of our warm love and best wishes,

Your bro

Oriitia Bhgpegatios
of Geliovalt's Witaesaes

TFO0C005
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L‘F:‘.. ') 0:;“-
Christian Congregation’ ‘x\g)’ Ao
of Jehovah’s Witnésses ™

1821 Runte 2. Pangesnie NY [212563:2237 Phene (2437 Sub00100
SDI:SSM August 25, 2005

BODY OF ELDERS

THOMPSON FALLS CONGREGATION OF
SEHOVAM'S WITNESSES, THOMPSON FALLS; MT
‘C/0 KENNETH RIECH

PO BOX 562 ,

PLAINS MT 59859-0562

Dear Brothers:

Thank you for notifying s of the reinstatément of Maximo Nava- -Reyes on- June 18,
2005. Since he was disfellowshipped for we are providing
specific comments on how the ¢origregation should view Jum. ‘I Brother Nave-Reyes is.not as-
sociated with your congregation, please promptly retar this letter and inform us of his current
whereabouts so that we can contact the appropriafe body of glders.

For good reason, the January 1; 199',’l issue-of The Watchtower, page 29, stafes: “A dedi-
cated adult Cliristian who falls inte thc sin -of child sexual abuse reveals an urmatural fleshly
weakness, Expmem:e has shown that such an adult may well molest: other children: True, nat
gvery ch:ld mo]ester repms the sm, but many do. And the cangregannn ¢annot read ‘hearts ta
sel to Tmmthy ﬂppl]es with special force in lhc case of bapnzcd adults whu have molastcd chil-
dren: ‘Never lay your hands hastily upon any man; neither be 4 sharér in the sins of others.’
(1 Timothy 5:22) For the protection of our childfen, a man known to havé béen a chikd molester
does nat q_uahfy fora responmble position in the congregation.” Thegefore, in the best interest of
the congregation and its members, neither the local congregation nor any legal corporations used
by Jehovah's Witnesses should be viewed as delegatmg anthority or position to one who is a
known child molester.

Now that we have given carefi] and prayerﬁll consideration o all the factors in the case
of Brother Nava-Reyes, we believe that what is stted in the foregoing ipplies to.him: Hence,
you should niot extend to him any specific responsibility that coild be constried as an -assigned
duty, even thoug.h sume asmgnments niight be ronsidered minor, He should not be used to han-
dle accounts, literature, magazines, o territories: Nor wouild he be used 45 an attendant, micro-
phone handler, to operate sound cquipment; 1o-répresént the congregation in prayer, or to present
*Announcements” on the Service Meeting. He would not be used as the rezder at the Congrega-
tion Book Study of Watchtawer Study; nor to conduct 8 meeting for field service. It would be
advisable not to have a-book study in his home, And, he would not.qualify to auxiliary or regu-
lar pioneer. Whereas he could volunteer fo assist wilh general care of the Kingdom Hall where
tic attends mettings, he could not bé approved to work ap other Kingdom Halls or Assembly
Halls. It will be many years, if ever, before privileges of service can be reslored Even if"in the
distant future You were conmdenng him for the privilsges mentioned in this pamgraph, you
should contact the bmnch office,

TFOQ0006



THOMPSON FALLS CONGREGATION, THOMPSON FALLS, MT
August25, 2005
Page2

Please be reminded of the following ditection that appears in the March 14, 1997, confi-

- dential letter to all bodies of elders regarding known child molesters: “Individuals who have

manifested a weakmess in this regard should be sensitive to their need not to be alone with chil-
dren. They should refrain from holding children or displaying other forms of affection for them.
It would be appropriate for elders to give kindly cautions to any who are doing things that may
be a temptation or a cause for concemn to others in the congregation.” (1 Corinthisns 10:12, 32)
This would include not allowing children (other than his own) to spend the night in his home, not
working in field service with a ctifld, not cultivating friendships with children, and the like.

Additionally, former child obusers should not work alone in the field ministry. They
should always be accompanied by another adult publisher who is in geod standing in the congre-
gation. This also applies to working with their-own minor children in-the fisld ministry. -Ifthey
cheose to do so, there still should always be another adult present, This serves {o protect the mi-
nor who might answer the door, the former abuser and the reputation of the congregation.

Lastly, in harmony with the direction in the August 1, 1995, and March 14, 1997, letters
to all bedies of elders, if Brother Nava-Reyes moves to snother congregation, you will need to
write to the body of elders and “clearly and discreetly inform the elders in the new congregation
about the problay,” outlining the individual's background, the restrictions imposed, and any
necded cautions.  You should also send us a copy of your letter so that we will know his where-
abouts.

Certainly, in view of the probléms Brother Nava-Reyes has had, the family will benefit
from regular encouragement and shepherding from you brothers, In conclusion, we thank you in
advance for loyally adhering to what we have stated in this letter, and we send an expression of
our warm Christian love,

Your brothers,
Chirtatias Pongregation
of Gebovad's Teitiresces

TF000007
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DEPOSITION ss“ APR 3 0

8
g E""ii;"’" April 21, 2004 SSH APR 3 0 2004

Dear Brothers,

This letter is in response to your letter dated April 12, 2004, SDJ:SSM.
According to the testimony of the two victims, Peter and Holly McGowan, the
abuse started late In the year 1994. At that time Maximo was 45 years old and
just newly maried to their mother. Peter was 8 and his sister Holly was 11 years
old when the abuse started.

According to Maximo's testimon
But according to Peter

and Holly the abuse extended over a 4 to 5 year period. The judicial committee
believes the testimony af the children is more reliable. Both children testified
that the abuse was on-going and to quote Peter “to many times to remember”.

The community nor the authorities are aware of this matter. The members of the
congregation are also at this time unaware of what took place. The only ones
that we are aware of that know are Maximo, his wife and mother of the children,
Joan, Peter and Holly and an older sister, lvy.

The victims feel disgust toward Maximo.

L]
Glenn Wilson, Chairman Ken Riech 'on Herberder

CCIW000147
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Alexis Nunez

Castleberry, you moved in too?
A, Correct.
Q. Okay. And so around that time frame when

you made the move, it ceased being weekly?

A Correct.
Q. How often would it occur after that?
A. Well, we would go over to my

grandmother’'s about once every month, and I can't
say it happened every time we were there, but I do

believe it was at least every other time we were

there.
Q. So 12 months in a year?
A. Six months, so —-—
Q. ‘Okay. Did it ever reach a point, after

you moved into the home with Mr. Castleberry, that
it became less frequent than six times a year?’

A. Yes. Yes.

Q. And do you have an awareness of how old
you might have been or what year that -might have
been where it became even less frequent?

A. ‘I would say 2007, 2006.

Q. ‘And what happened in that time frame that
caused it to become'léss frequent?

A. I think it _was just kind of —-- I was

‘losing interest in the church, and so I didn't —--

76
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Alexis Nunez

it was no longer weekly?

A. Yes.

Q. And when did that occur?

A. When we moved in with my now stepfather,
we were not traveling every weekend.

Q. Do you have a year in mind of when that
might have occurred? Okay, let's see, and maybe I
can help yvou based on what we heard yesterday.

MR. LEONOUDAKIS: I think you can answer
the guestion first before. Reask the question
first before he gets --

A. Oh.

MR. LEONOUDAKIS: Hold on, Alexis. Would
you read the last question, please.

[REQUESTED PORTION READ BACK BY THE

COURT REPORTER]

A. I believe that would have been 2003/2004.

Q. Around the time your mother was
disfellowshipped from the congregation?

A. Yes, I believe so.

Q. Because she moved in with Castleberry,

Mr. Castleberry?

A. I ——- I mean, I don't have information on
that.
Q. When your mom moved in with Mr.
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that there was fondling both above and below the
waist, above and underneath the clothing; --

A. ‘Correct.

Q. -— is that correct? Okay. You mentioned
that there was no digital or vaginal penetration:
is that correct?

A. Correct.

0. And yvou mentioned that at least on one

occasion he made you kiss his penis; is that

correct?
A. Correct.
Q. Okay. Is -- is that the -- was that the

normal abuse that you suffered at the hands of
Max?

A, Yes.

Q. Okay. Did this occur -- you said you got
back from Montana, that would have been 2002,
somewhere arcund that time frame?

A. (Nods head affirmatively.)

MR. MOLLOY: Yes?

A. Yes.

0. Did these events occur monthly, weekly,
in 2002, if you remember?

A. I believe it was weekly."

Q. Okay. Did there ever come a point when 74
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Q.

No. And when Max fondled you, was it

above the clothing or under the clothing?

AL
Q.
A.
Q.
sex on
A.
made me
oral.
Q.
least o

A-

Qn

Q.

Both.
Did Max ever engage in oral sex?
I don't think so.
Did Max ever force you to perform oral
him?
I don't remember oral sex. I think he
kiss his member once, but I don't remember
Okay. And you think that happened at
n one occasion?

(Nods head affirmatively.)

Okay.

MR. MOLLOY: You have to say "Yes."
Yes.

MR. TAYLOR: Thank you.

(BY MR. TAYILOR) Is that the extent of

the abuse that Max perpetrated on you?

A.
please?
Q.
A.
Q.

rehash

I —- can you rephrase the gquestion,

Okay. I hate to rehash it, --
No, you're fine.
—— but bear with me, and I'll try to

it as you've told me. You've indicated

73
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Did there come a point in time when Max
fondled you inappropriately?
A Yes.

Q. Okay. And did it begin gradually and

escalate?
A, Yes.
Q. Okay.
A. Yes.

Q. Did it begin with fondling above the

waist? Below the waist?

A. Both. I can't remember one over the
other.
Q. And did it progress and become more and

more invasive, or did it just start with fondling?
MR. LEONOUDAKIS: Objection.
A. I guess I don't understand that question.
Q. All right. So your recollection is that
there was both fondling above and below the waist.
Was there digital penetration?
A. Not —-- no, not penetration.

Q. So fondling?

A. Yes.

Q. Okay. Did he ever penetrate you with his
penis?

A. No.
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